The law is the theory of things, as received and acted upon within the courts of justice, and this theory may or may not conform to the reality of things outside. 1
It has been truly said that he who could perfectly classify the Law would have a perfect knowledge of the law. 2
I INTRODUCTION
This symposium on the life and work of John Salmond has been situated in terms of the dual themes of the inauguration of the teaching of law at Victoria University of Wellington Law School and the possibility of a contemporary New Zealand jurisprudence or jurisprudences. The publication of the second edition of Salmond's famous treatise or textbook on jurisprudence in 1907 is almost coincidental with his taking up of the inaugural chair of law at Victoria University in 1906. If we take Salmond as being an inaugural or founding father of not only a law school, but also of a New Zealand jurisprudence, what might have been inherited from his jurisprudence, and how might that inheritance look in contemporary times? This article offers one response to that question, by considering Salmond in terms of a conduct of life, or at least the conduct of life organised around the office and persona of the jurist.
Questions of inheritance and conduct of life are rarely asked of Salmond's treatise on jurisprudence. After all, Salmond has been claimed as a (colonial) son of the modern schools of positivism and analytical jurisprudence and neither of these schools is much noted for its concern with inheritance, justice or the conduct of life. However, this view perhaps relies too heavily on philosophical polemics that dispute the claims of jurisprudence in the court of metaphysical and critical reason or believe too strongly in the claims of a legal science that can produce meaning without institutional place or responsibility. Neither account can be uncritically accepted. In this article, however, Salmond's jurisprudence is re-cast in the language of office, persona and role. At the risk of anachronism, this returns jurisprudence to a genre of analysis that has formed a large part of the discourse of the legal tradition. On the one hand it draws on a Ciceronian tradition of legal discourse that considers the duties and responsibilities of the jurist both in terms of the character and prudence of the jurist and in terms of a training in legal science. On the other hand, office is also the central feature of the institutional arrangement of mediaeval and early modern government in Europe.
The brief of this article is narrow. It seeks to show how questions of office continue to shape Salmond's jurisprudence. It does so largely as a matter of intellectual history. Focusing on the office and persona provides a point of organisation which more firmly links 19 th century jurisprudence to its history, rather than with present debates. In particular, the focus on the office and persona of the jurist, rather than the doctrinal content of Salmond's work, allows both an examination of the activity that establishes the discipline of writing jurisprudence and of the particular way in which Salmond elaborates the office and persona of the jurist. To do this Salmond's Jurisprudence -and by analogy, English analytical jurisprudence -is considered as, in part at least, elaborating a training for office. In order to draw out the questions of conduct that Salmond addresses, this article has been divided into four parts. The first three re-consider aspects of the ways in which Salmond's jurisprudence opens up an account of office and the persona of the jurist, and the last provides some concluding comments by way of commentary. The first part briefly looks at the concepts of office and persona. The second part then considers the office of the jurist as understood in terms of the genres of legal writing through which Salmond develops his account of legal science. The third part considers some of the uses to which the persona of the jurist is put in the conceptual ordering of what law is and the relations between the administration of justice, civil law and the State. The final part concludes with some brief comments on the contemporary inheritance of Salmond's conduct of the life of the law.
II OFFICE, PERSONA, ROLE
The language of office is perhaps more familiar to mediaeval and early modern thinking about law and government than it is to the 19 th century. Ernst Kantorowicz's studies of the Office of the Crown in the King's Two Bodies provided one of the influential accounts of office. 3 Kantorowicz marked out the differences between the office of King, with its duties, responsibilities, rights of actions, rituals, attributes and deportments, and the person (persona) of the office holder. The office of King was not an isolated example. More generally, mediaeval and early modern government, church, and public life were structured through a broad network of offices. 4 Such offices were institutionalised and persons were formally inducted by the administering and swearing of oaths. The oath often defined role: it provided the responsibilities of office, as well as the liberties, and hence, a means to assess conduct. 5 The judge is a familiar example. From the mid fourteenth century, the judiciary swore to do "equal law and execution of right to all … rich or poor" and "not to take fee nor robe of any man … [nor] gift or reward by themselves". The modern oath echoes these concerns. 6 The office then is determined by its purpose and limits, again often defined by the oath. For judges, the limits and bounds of the office is the administration of the law equally and impartially to all.
If office is the status, then the persona is the manifestation or expression of office -the way a person fills that office. For Condren "persona is an authentic type carried by a physical body": for Kantorowicz the natural body of the King. The persona carries the qualities which best suit the purpose and recognise the limits of office. 7 In the context of 17 th century English government
Condren contrasts the institutionalised office with the social office, those, for example, of the intellect: the poet, the rhetor and the philosopher. 8 While devoid of the ceremony and taking of oath that accompanied institutionalised offices, the taking of a social office can nevertheless still carry responsibilities and obligations which define persona, although the distinction between office and persona becomes harder to hold. Here the persona lies in responsibilities to audience. The question of how the persona sees those responsibilities is bound to the purposes and limits of office. Persona here then is a type, formed in part by character attributes and intellectual capacities, and in part by performance, and limited by the means and ends of office.
While in the 19 th century there are clearly a number of judicial and other offices of government, it is not so simple to argue that there is a distinct office of jurist. However, the language of office and jurist could still be found in, for example, the preface to Pound's Interpretations of Legal History, where it was noted that "Dr Pound's enlightened conception of the jurist's office is, again, one of the valuable contributions which he makes to juridical science". The author continues: "to [Pound] the jurist is -or at least ought to be -a creative and moulding force in legal progress". 9 Nevertheless, the office of jurist should be considered more of a social office than one that is fully instituted. It was certainly not one invested by oath. However, jurisprudence in 19 th century
England, dominions and colonies, as in other times and places, produced its own accounts, often competing and rival accounts, of how to conduct oneself in relation to law. Its commentaries, digests, elements, essays, institutes and theories were engaged in a variety of tasks of instruction, scientific organisation, reform and polemic. Salmond's Jurisprudence: or the Theory of the Law is no different for all that it is presented as an analytical science of the first principles of law. In par,t then, the first question is how Salmond understood the office, with all its responsibilities and duties, as well as its limits, of the jurist.
III OFFICE, LEGAL SCIENCE AND THE GENRES OF JURISPRUDENCE
Office can be considered in two aspects. First, the office of jurist is an office of State (civis). Second, the office is practiced through legal science. Here we link the office of the jurist to the forms of legal science by suggesting that the genres of jurisprudence delimit an office as much as a method of organisation and exposition of legal materials. For Salmond, legal science instantiates the purposes and limits of the office of jurist, as just as much as it does the purposes and limits of the law itself. Jurisprudence enables law to be viewed and practiced as a science rather than as a "repellent mystery" -repellent either because it is metaphysical or because it is a morass of undigested case law. 10 This theme, along with the need to organise the office and persona of the jurist in terms of the civil law of the State, provides the central though not sole point of organisation of the legal office and persona of the jurist and of legal science.
A Office and the Administration Of Justice
Compared to the office of the judge, that of the jurist in common law jurisdictions has always been difficult to place. As some have pointed out, in comparison to the continental civilian tradition, the status of the common law jurist is less clearly defined. 11 In part, no doubt, this is because of the particular divide of legal education between the Inns of Court, dominated by the judiciary, and the university, dominated by the church. One result is that in the 19 th century there is no clearly delimited office of jurist with associated responsibilities and obligations. 12 As a social or intellectual office, the office of the jurist requires some historical reconstruction. To ask what is the institution and audience of the jurist helps to identify some of the situations in which the jurist works. However it is also necessary to ask this in order to frame the issues in terms of the responsibilities or duties of the jurist.
Like the social office of the philosopher or actor, the office of jurist is general and can be occupied in a number of different ways. 13 However, compared to such offices, the office of jurist, for Salmond, is less diffuse. As a lawyer Salmond himself had a number of roles: jurist as university person; jurist as educator; jurist as State functionary; jurist as legal advisor. Not all aspects of the office can be traced here. All, however, are concerned with the administration of justice and with the administration of the justice of the State.
For Salmond, the jurisdiction of law is the administration of justice. Salmond locates the fundamental conception of law in the State, rather than the sovereign. The State role is that of the administration of justice. His definition of law is "the body of principles recognised and applied by the State in the administration of justice". 14 Law is "justice speaking to men by the voice of the state". 15 It is a perfect union of might and right: "societies can exit only under the shelter of the state and the law and the justice of the state is a permanent and necessary condition of peace, order and civilisation". 16 Existentially, however, the administration of justice precedes law. In fact, not only is law subsequent to the administration of justice, it is "secondary and unessential". 17 Salmond's reversal of what is the usual order -law logically precedes the organs of justice -proceeds from his conception of the State. For Salmond, the primary function of the State is to "maintain right, to uphold justice, to protect rights, to redress wrongs." 18 Law is merely the pre-established and authoritative rules which judges apply in the administration of justice. In so doing, the judges walk a "pre-determined path". Judges cannot follow their own conscience, they have no free will or discretion. There is no private judgment: 19
The law is the wisdom and justice of the organised commonwealth, formulated for the authoritative direction of those to whom the commonwealth had delegated its judicial functions. What a litigant obtains in the tribunals of a modern and civilised state is doubtless justice according to law, but it is essentially and primarily justice and not law. … Justice is the end, law is merely the instrument and its means; and the instrument must be defined by reference to its end.
If this situation marks the office of the judge, then a first take on office for the jurist might be found in their contribution to the development of a legal system through the "progressive substitution of rigid pre-established principles for individual judgment." 20 For Salmond "the great aggregation of rules which constitutes a developed legal system is not a condition precedent of the administration of justice, but a product of it. … Justice becomes increasingly justice according to law, and courts of justice become increasingly courts of law." 21 However, while the office of judge and jurist are at the centre of the elaboration, the legal meaning of State-backed force in the interests of justice, the office of the jurist, for Salmond, is also delimited in other ways.
B

Institutions and Audiences
One audience then for the jurist is the judge. The relationship in Salmond's work of the social office of jurist to that of the instituted office of judge is never clearly articulated. There is clearly some movement between the two. The office of the judge is not assimilated to that of the jurist. However, part of being a judge is to be a jurist (and in some cases vise versa). In Jurisprudence, Salmond attributes priority to the office of judge in matters of judgment. It is, after all, the judge who makes law: "[i]n practice, if not in theory, the common law of England has been created by the decisions of English judges". While on the continent or in Roman law the textbook and the law reports "are both instruments for the persuasion of judges", in English law, the rule of precedent gives authority to the reports and hence the judges. 22 It seems clear that we must attribute this feature of English law to the peculiarly powerful and authoritative position that has been at all times occupied by English judges.
However, by 1922, and "The Literature of Law", the relationship seems to have settled into a reasonably orthodox reciprocal relationship: judges 'provide' precedents and someone must interpret, clarify and systematise. In "The Literature of Law", Salmond issues a plea for the 19 simplification of the law. He notes the sheer volume of literature, particularly in the United States, and the exhaustive expounding in works of even comparatively small branches of the law. He concludes that "it is not too much to say that the position will soon become intolerable". 23 What was required, according to Salmond, was the formulation of a comprehensive code. That task could only be undertaken by the legal profession itself: bar associations, law schools, universities of both the US and Britain. These are the "experts" of the law, required to interpret and lay down precedent as determined by the judges. What was needed was the abstraction of general principles from the laborious detail of the law books. Only then could the law become 'scientific'. 24 However, that abstraction, although to be embodied in a code, could not take the form of even the most "scientific and complete of foreign codes … the civil code of Germany" but must embody the Englishness of the unwritten common law. 25 It is not only the role of the jurist, but the responsibility of the jurist, to provide that clarification through the exposition of fundamental principles. In this respect, it is the jurist as legal scientist who represents the meaning of the law. It is interesting that as a lawyer, writer and educator, Salmond seems to attribute more priority to the office of judge than he attributes many years later when he has become a judge himself. 26 The movement between judge and jurist in Jurisprudence may explain in part Salmond's eclectic use of materials and sources, a matter returned to later. Suffice it to say here that his reliance on the Pandectists and others contributed to a 'shoring up' of the office of the jurist vis-à-vis that of the judge. Legal science and the role of the legal scientist gave an expertise to the office of jurist which was different from that of the office of judge. Legal science can be seen as a training for the office of jurist. Conversely, of course, office gave shape to legal science.
There is little doubt that for Salmond jurisprudence, an emergent university discipline in common law jurisdictions, forms a central part of his conception of the office of jurist. Legal science was instantiated through jurisprudence. If jurisprudence is the substantive element, then the practice of education is its performance. 27 In 19 th century England, the office of the jurist began to be more closely associated with the academy, although not always with the university. From the 26 It is true that Salmond's comments on the priority of the judge still appear in the 7 th edition, as late as 1926. However, these must be read in conjunction with later, extraneous material. Moreover, it is noticeable that Salmond rarely simply modifies text through the editions. Rather, he adds material and then removes entire sections or chapters once they have been judged to be no longer relevant or entirely superseded. 1850s onwards, universities began to appoint professional legal educators in numbers. As Sugarman has pointed out, if academics were to establish themselves as one of the new professions of the latter half of the 19 th century, they needed to carve out and assert a body of expertise. What academics believed that they offered the profession was the ability to create order and cohesion through the organisation of the law into, and the teaching of, general principles that underlay the law. 28 According to Sugarman: "[t]hey showed that the grubby, disorderly world of the court room and law office could … be regarded as 'science in action'. … Here then was the raison d'être of the new professional jurist and university legal education." 29 As a consequence, one of the dominant legal tasks of legal education and scholarship became the "exposition, conceptualization, systematization and analysis of existing legal doctrine." 30 Many members of the 'analytical school' held significant academic posts. Salmond undoubtedly took seriously his role as a member of the academy and of the professoriate. At Victoria University he taught a number of courses: jurisprudence; Roman law; international law, conflicts and constitutional law and history. As he stated in his preface, Jurisprudence is "written primarily for the use of those students of law who are desirous of laying a scientific foundation for their legal education." 33 These courses were, of course, standard fare at home and in the colonies. What was important, however, was not just the topics taught, but the communication of a particular type of knowledge in a certain type of way. Salmond's work, however, was not just written for students. From early in his career as a lawyer, Salmond published regularly: not just books, but commonly in the Law Quarterly Review. 34 His audience was considerably broader and he maintained throughout his career correspondence with other jurists of the day, notably Maitland.
The audiences of the jurist, therefore, are wide and diffuse: the judiciary; the student; members of the academy; the profession. What holds these general audiences together and gives shape to the office of jurist, it is suggested, is the responsibilities of the jurist towards that audience. For Salmond, the primary responsibility of the jurist is the exposition of the law. It is this task, in turn delimited by the shape of the 'law' (what law is. ...), which defines the limits of office.
C Legal Science and Social Office
If the office of jurist is general, then in order to give it some specificity, it needs to be tied to the practice of the jurist and the expertise of the jurist. For Salmond, legal expertise is closely bound to legal science and the privileged site of legal science is jurisprudence. The delimitation of legal science is the proper scope of the office of jurist. In developing this account, two elements are considered: first anti-metaphysics; and, second, legal science as the abstraction of general principles from law. Together these can be seen as the distinct mark of Salmon's office as jurist. This second part is examined in two aspects: here through institutional history, and in Part III through the persona of the jurist. metaphysics. The immediate context of this engagement was the mastery of the political settlement of sovereign territorial States and the displacement of the authority of sectarian and confessional dispute. 35 In the 19 th century, the anti-metaphysical concerns were more diffuse. For Salmond the anti-metaphysical position often seems directed against the Kantian jurisprudential traditionalthough this, as will be suggested, is far from clear. 36 In the 17 th century, Pufendorf, amongst others, initiated a modern natural law jurisprudence by and large as an attack on a certain kind of metaphysics, particularly church metaphysics and the insistence that somehow there were transcendent values to be had in relation to law. This jurisprudence specifically tried to give an account of a State-based jurisprudence which was designed to exclude the higher authority of religion. In order to do that, it was necessary not simply to have a conceptual account, but also to train a cadre of lawyers, civil servants and academics not to think transcendently, not to get caught up in religious dispute, not to get too enthusiastic about questions of conscience and personal belief. This natural law jurisprudence in a sense produces a worldly ethic, a worldly conduct of life directed towards government of society and not government of the soul. Its concerns were not those of conscience but of the government of conduct and the conduct of government. 37 And within that conduct, Pufendorf, for example, develops an account of office and role and indirectly an account of character appropriate to fill that office, a matter returned to later. Salmond paints himself as an anti-metaphysician. However, it is not that Salmond rejects entirely the relationship between law and justice but rather that a certain worldly 'English' attitude must be taken toward it. What might also be taken is the centrality of the State and civil administration to any account of jurisprudence.
Salmond makes a firm distinction between metaphysics and the investigation of the first principles of law. He stated that "much of the continental tradition of jurisprudence has a metaphysical aspect very alien to English modes of legal thought." 38 The nature of this firm 36 How the themes of State-formation and anti-metaphysical jurisprudence are to be related has itself been the subject of dispute. For some, the history of jurisprudence is itself a part of the theoretical understanding of law. As such, it is best presented either in terms of the development of legal knowledge or of legal reason. The form and content of jurisprudence are to be understood from within the domain of philosophy. For others, the history of jurisprudence is considered in terms of its institutional arrangements and commitments. While the content of the first principles is unclear, their organisation is not. Salmond organises first principles according to a tri-partite distinction, although the terms used change between the second and seventh edition. In the second edition, the distinction is made between the systematic, historical and critical. 40 By the seventh edition, this has become analytical, historical and ethical. Analytical jurisprudence is "to analyse without reference either to historical origin or development, or to their ethical significance, or validity, the first principles of the law." 41 Historical jurisprudence is concerned with "general principles governing the origin and development of law … and in the second place with the origin and development of those legal conceptions and principles which are so essential in their nature as to deserve a place in the philosophy of law." 42 Finally, ethical jurisprudence "deals with the law from the point of view of its ethical significance and adequacy." It deals with "the purpose for which [law] exists and the measure and manner in which that purpose is fulfilled." 43 For Salmond, "the purpose and end of law may be said generally to be the maintenance of justice within a political community by means of the physical force of the state." 44 Salmond elects to follow the English way, concentrating on the analytical. He discards the historical and the ethical as too 'continental'. For Salmond, analytical jurisprudence is the "…[i]ntellectual content of the law as it actually exists." Notably, in Salmond's First Principles, jurisprudence is categorically separate from law -a different intellectual activity. 45 By the time of Jurisprudence it has become an abstraction, but not essentially different from law. Jurisprudence (as termed theoretical or general jurisprudence) can be distinguished from "the more practical and 39 Jurisprudence 2 ed, above n 1, 4; Jurisprudence 7 ed, ibid, 2.
40 Jurisprudence 2 ed, above n 1, 3. Systematic "deals with the present; its purpose is the exposition of the legal system as it now is"; historical "deals with the past; it is concerned with the legal system in the process of its historical development"; critical "deals with the ideal future; it expounds the law not as it is or has been, but as it ought to be". The first is "legal exposition"; the second "legal history" and the third "the science of legislation". Notably, it is the final limb of the tri-partide which shifts somewhat between the second and seventh editions, reflecting the thematisation of ethics in later editions: see below.
41 Jurisprudence 7 ed, above n 1, 5. special departments of legal study", although the "boundaries are not capable of being traced with logical precision." 46 However, even if the relationship is unclear, Salmond is certain that the abstraction of first principles is a "distinct department of "scientific inquiry". Theoretical jurisprudence deals with law's "ultimate conceptions". It attributes "value to the abstract and the general." 47 Why then English jurisprudence? Why the English way? This has much to do with naming and with the meaning of 'law' and of 'right'. For Salmond, it is significant that, unlike European languages which make a distinction between ius and lex, English has no paired terms, only 'law'. The European tradition ties ius to both law and justice, "it has an ethical as well as a juridical application." 48 In English, law has "a purely juridical application." 49 Law creates oblivion of the real distinction between law and justice: "justice in itself, and as such, has no claim to the name of law." 50 Jus is law looked at from the point of view of right and justice; lex is law looked at from the point of view of authority and force. jus is the rule of right which becomes law by its authoritative establishment; lex is the authority by virtue of which the rule of right becomes law. Law is jus in respect of its contents, namely the rule of right; it is lex in respect of its source, namely its recognition and enforcement by the State.
The English 'right' has also "parted company with its Continental relatives." It has "remained physical and ethical, being excluded from the legal sphere by the superior convenience of the English law." 51 This is the nature of English law and the office of the English jurist is tied to English law. The English are analytical because nomenclature requires them to be. This then is one limit of the office of the jurist: the task of the jurist is tied to the limits of law. Law is law so speaking, not ethics, nor justice nor right. And it is the task of the jurist to be the expositor of the law.
If for Salmond the negative is metaphysics, then the positive is exposition, and the analytical gives exposition. This is what it means to be an English writer for Salmond. What then is exposition? Exposition is a combination of categorisation and style. Salmond is drawn to the Institutionalist writings because they give a system of classification: they provide a way to get rid of 46 Jurisprudence 2 ed, above n 1, 2; Jurisprudence 7 ed, above n 1, 2. 47 Ibid, 2 ed, 4; 7 ed, 3.
48 John Salmond "The Names and Nature of the Law" (1899) 6 LQR 367, 367 ["The Names and Nature of the Law"]. See also "The Literature of the Law", above n 23.
49 "The Names and Nature of the Law" ibid, 368. The treatise has a long and venerable history in English jurisprudence. Hale's History of the Common Law is often viewed as the first work to see the common law as a body based on unified principle: 54 "[his] work sought to reconcile the political and historical polemics with a legal theory of the nature of the common law… ." 55 Works were primarily remedially focused, and tended to list the law. The common law was still based in procedure and as a result there were many practitioners' texts which focused on writs, pleas and their precedents. 56 Law was viewed by many as a "source based system of positive rules … and a guide to conduct." 57 Thus, law could be described by authors as a series of rules and as a series of bodies of law. If there were a "legal theory" as such, then it concerned the antiquity of the common law and artificial reason. "Law" was not a unitary system, but a particular form of reasoning. Problematically, however, this approach explained little 52 See, for example, Salmond's favourable comments on continental jurisprudence which run throughout the whole of the first two chapters of Jurisprudence, commencing at 13: Jurisprudence 7 ed, above 1, 13. In utilising a structure common to institutional writings, Salmond situates himself within that long tradition of the English treatise. 59 As with Blackstone and others, Salmond places the English legal system within an Institutional structure. Salmond commences with the science of jurisprudence, looks to civil law, the administration of law, sources of law, the State, then from Chapter X onwards, largely follows the format of persons, things and actions which characterises the Institutist framework. This stretches beyond Blackstone to Hale before him.
This structure is also characteristic of the German Pandectist movement of the 19 th century.
Salmond's eclectic sources were not only English. Salmond's Jurisprudence was written towards the end of a period in which many analytical texts were influenced, particularly in regard to the systematisation of the law, by the German Pandectists. While there is some evidence of the influence of German literature of the time on Austin, it seems not to have been significant, particularly in The Province of Jurisprudence Determined. 60 One may have thought that the turn from natural law to positive law might have been influenced in Austin by the similar turn earlier in the century in Germany, particularly in the influential work of Savigny. However, there were English writers with similar ideas at the time, and these appear to have been more influential. Austin did clearly read German law. His library contained all the major authors of the first part of the 19 th century. However, Schwartz argues that while he was interested in specific areas of doctrine -for example the interpretation of real and personal rights -he had "an inadequate appreciation of the extent to which the Germans had arrived at general statements of legal science which could offer him a model for his purpose." 61 Nevertheless, the growing importance of the German work in the mid-part of the century is illustrated by the fact that its influence is clearly visible in Austin's later work on the clarification of particular concepts, such as legal personality. 62 By the time of Salmond, the influence of German scholarship was strong. While there exists a considerable body of scholarship on the impact of the Pandectists in particular on American scholars (both contemporary and current), its influence on others in the common law world remains 58 How much should be drawn from this is debatable. As with many jurisprudential transplants, it is often the form or style of jurisprudence that is received and put to local use and Salmond translates the style of the Pandectists into an essentially English tradition of treatise writing. In the seventh edition of Jurisprudence (1924), Salmond offered a slightly expanded conspectus of the links between English and foreign jurisprudence. 66 There, in addition to linking analytical jurisprudence to principles of legal dogmatics or exposition, he notes the links between English jurisprudence and foreign jurisprudence. In particular, he points to those aspects of Rechtswissenschaft concerned with legal encyclopaedia (Arndts, Puchta). These are linked to general jurisprudence. Second, he mentions the Pandektenrecht. Third, he refers to those portions of the treatises devoted to the codes of law that deal with first principles. Fourth, he notes that the Duxbury does refer to the German tradition, but suggests only that the "inspiration of the analytical tradition was probably first evident in the work of … Bierling": 6. While Bierling was an influential figure, the tradition well pre-dates that time.
64 Reimann, ibid, 838-839. However, see Hunter, above n 12, for a re-description of the German Enlightenment that does play close attention to the status of public law jurisprudence and its relation to the "civil enlightenment" of Pufendorf and Thomasius and the rival "metaphysical enlightenment" of Kant.
65 Jurisprudence 2 ed, above n 1, 495; Jurisprudence 7 ed, above n 1; 560.
66 Ibid, 2 ed, 6-7; 7 ed, 9-16.
Rechtsphilosophie or philosophie du droit, whatever their dissimilarity, are united in their difference from English jurisprudence as their central concern is with the theory of justice not civil law. For Salmond, it is the civil jurisprudence of the 18 th century (Grotius, Pufendorf, Thomasius and, surprisingly, the protestant neo-scholastic Wolff) and not the metaphysics of Kant and the Kantians that prove to be the forebears of what has become English analytical jurisprudence. This is so largely because in its emphasis on 'political law' or public law (Staatsrecht, ius publicum) such natural law jurisprudences address civil justice and can be transmuted, by Salmond himself, into a civil jurisprudence. 67 In the end, little of Salmond's Jurisprudence is directly expressed directly in the language of 'political' or public law. While the State is given prominence in the ordering of Jurisprudence from the second edition onwards, the elaboration of the understanding of the State is rendered in a form taken from the private law exposition of the Pandectists. 68 While this could be viewed as an eclectic use of the Pandectists it was not an unthinking incorporation of German thought (shorn of its subtleties). Drawing on the Pandectists allowed Salmond to retain many of the ideas of the German political jurisprudence, but present it as an expository Institutist jurisprudence. For Salmond, one draws out the general principles from law by being a Pandectist and the drawing out of first or general principles was the principle task of the jurist.
The office of the jurist, therefore, is delimited by the task of the exposition of first principles of the law (properly speaking) in the service of the State in the 'English' manner. This task is both the telos and the limits of office. The 'English' manner is analytical jurisprudence. In this sense, analytical is primarily arrived at through genre. For Salmond it is State-centred and eclectic. It depends on maintaining appropriate distinctions between first principles and metaphysics and between the intellectual content of law and its history and evaluation. Most importantly, the jurist as legal scientist must be able to maintain a form of analysis that distinguishes law from justice, but also recognises the intimate historical and ethical connections between law and justice. In the hands of the metaphysicians, this would involve a training in an unworldly ethic of critical jurisprudence, but for Salmond it is a training in a worldly ethic. What then are the protocols of this worldly ethic and how does Salmond perform it? 
IV THE PERSONA OF THE JURIST, SALMOND'S CIVIL JURISPRUDENCE AND THE ELABORATION OF WHAT LAW IS …
The third part of the article takes up the question of the conduct of life of the jurist and inauguration in a different way. Where the first part examined the office of the jurist, this part considers the persona -the type of character, capabilities and performances that are required to fulfil the office of jurist well. The office of Salmond's jurist is notable both for its allegiance to the will of the State and for the centrality given to the analytical jurisprudence. The relationship between persona and office can be engaged in a number of ways. Most simply, it can be figured in terms of the requirements of office. It might be expected, then, that for Salmond the persona of the jurist must be capable of providing the logical and rhetorical techniques for the naming of what law is and delimiting the requirements of the administration of civil justice. However occupation of office for Salmond also requires an ethic of office. This requires the exercise of prudence and judgment on the part of the jurist rather than simple compliance. This aspect of the persona of the jurist can be understood in terms of character and ethos. In writing about the persona of the philosopher in classical philosophy, Pierre Hadot has identified 'work on the self' as being central to the task of philosophy and to the formation and maintenance of a philosophical persona. 69 Since Cicero, it has also been an important theme in the training of the persona of the jurist. 70 The nearest that Salmond comes to addressing these issues in Jurisprudence is in the various considerations of the relations between authority, law and ethics. For Salmond, English analytical jurisprudence does not exhaust the repertoires of engagement open to the jurist to fulfil their office. It is also possible to deploy, when appropriate, historical and ethical jurisprudence as well as ethical science.
This part of the article considers first the character and ethos of the jurist and second some of the capabilities and repertoires of engagement of Salmond's jurist. The first section proceeds by way of a set of contrasts between the Kantian persona of the philosopher and that of the civil jurist. For Salmond the Kantian philosopher, as metaphysician, provides a counterpoint to much of his own jurisprudence. The persona of the civil jurist -expressed in the work of Pufendorf and Thomasius, comes close to Salmond's jurist. However, somewhat tentatively, and quite conventionally, it is suggested, the model of Salmond's jurist might be found in the English latitudianarian attitudes to religious -here ethical -authority. Ethics is indeed important to the State and its law, but it is not necessarily the case that it is always desirable that it be represented in its true form in civil law. The jurist, like the judge, must be able to decide how to engage this relation between ethics and civil law. The second section of this part notes some of the repertoires of engagement of the jurist in maintaining the relationship between ethics and the office of jurist.
A Character, Ethos
Questions of character and ethos do not sit easily with contemporary analytical jurisprudenceif only because the aspirations of legal science seem characterless. 71 However, 19 th century jurisprudence need not be treated as being devoid of doctrine or a paedeia of character. The analysis of the first principles of law, the use of reason, and the bracketing off of ethics and history, provide a model of juristic conduct and training and not simply of access to unmediated reason. However, while Salmond clearly engages with issues of ethos and character relating to the persona of the judge, the persona of the jurist is less clearly elaborated. The character of Salmond's judge is addressed quite generically in terms of impartiality, rectitude and honesty in the devotion to the administration of justice. 72 The character of the jurist can also be phrased in much the same terms although the office of jurist is not bound by oath.
Given Salmond's specific assertion of filiation to the anti-metaphysical civil philosophy and natural law jurisprudence of Hobbes, Pufendorf and Thomasius, it would be no surprise to find that Salmond's English jurist shared some of the attributes of the worldly ethic of State developed within that tradition. 73 This de-sacralised jurisprudence sought to represent the authority of the State in terms of the maintenance of civil peace. 74 It also sought to develop a teaching that placed emphasis on the government of conduct rather than the government of the soul, as had been the case with church and university metaphysics. Such a jurist must be capable of conducting themselves, in matters of law and public order, without reference to an authority transcendent to the State. This would involve the capacity to suspend, for the purposes of office, an enthusiastic commitment to religious belief, questions of conscience and personal belief. In short, the persona of the jurist was trained in the restraint of the passions, subordination to State interests and self-government by civil manners. The civil jurist, magistrate and counsellor alike would share these attributes. However, Salmond's claims of an inheritance for his general jurisprudence are more eclectic than reference to the directly anti-metaphysical polemics of the 'civil' philosophers might suggest. The later editions of Jurisprudence emphasised a rather more expansive account of the persona of the jurist. While the office of the jurist is generally subordinate to the will of the State, for Salmond, unlike the 'civil' philosophers, the State itself had an ethical agency linked with the administration of justice. Although the administration of justice has become increasingly "justice according to the law", legal justice is viewed by Salmond as a more or less "imperfect realisation" of justice as the "ideal and truth" of the general welfare of mankind. 76 The persona of Salmond's English jurist must be capable of maintaining something of this relation between law and ethics (justice or right). In the seventh edition, for example, Salmond adds a brief discussion of ethics. 77 In the introduction to that edition, Salmond points out that his doctrine has treated natural right or justice as "necessarily involved in the idea of civil law itself", 78 whereas in earlier editions he had: 79 treated the nature and validity of the conception of natural justice as one of the datum or postulates of jurisprudence but not properly examinable by that science, but pertaining exclusively to the domain of ethics. Further reflection [had satisfied him] that it is not permissible for a book of jurisprudence thus wholly to ignore the ethical implication of the subject.
It may be that analytical jurisprudence, as the exposition of the fundamental principles and conceptions of what law is, can treat natural justice and ethics as given (in the sense of beyond dispute for legal science). A book of jurisprudence, however, must have more. The 'ethical implication' -its effect on human welfare -could usefully be understood in terms of the capabilities of the English jurist to engage in ethical and historical jurisprudence. There are situations when it is necessary to consider natural justice since it gives us our ethical implication. 80 A second topic in which the persona of the jurist requires the development of specific attributes is in relation to the use of reason. Analytical jurisprudence provides a way of delimiting the scope of law by revealing the fundamental principles and the logical form of the law. The status of this legal science as a knowledge is not easy to determine. On the one hand, legal philosophy is viewed as a department of philosophy. the categories of English common law and Roman law in terms of the civil law of a territory. 81 Likewise, the definition of law in terms of the body of principles recognised and applied by the States in the administration of justice also suggests analytical jurisprudence is a method. On the other hand, Salmond also wrote as if reason and logic are foundational in a stronger sense. The distinction between formal and material aspects of law used in First Principles is not entirely abandoned in Salmond's analysis of the source of law. It is logic and reason, and not history, that establish the source and form of law (the power and will of the State). 82 More exorbitantly, Salmond also reminds the reader that "[i]t must be borne in mind that in the beginning the whole earth was without form and void, and that science is concerned not with chaos but with cosmos." 83
It is tempting to link the attributions of reason and right to a Kantian project of 'pure reason' that exists independently of empirical, historical and ethical concerns of character. 84 In making claims to legal science, much analytical jurisprudence has proceeded on this basis. It will be suggested here that this is not appropriate. First, analytical projects of jurisprudence, Kantian or otherwise, do engage a juristic persona. The question is of what kind. Second, Salmond does offer a broad account of the persona of the jurist that can be contrasted with that of the Kantian persona of the philosopher. It is this persona that enables the office of the jurist, judge and legal adviser to be fulfilled in relation to the administration of justice.
Rather than pursue the Kantian project of critical reason, some attention is given here to the persona required in order to engage in Kantian ethics. 85 Ian Hunter has recently pointed to the ways in which the 'rationalist' philosophers of the German enlightenment, Leibniz, Wolff and Kant, continued the traditions of university and church metaphysical ethics. 86 For Hunter, developing the work of Hadot, the Kantian metaphysics of morals is not simply a possible theory of critical reason 81 Jurisprudence 2 ed, above n 1, 9 -and also, it might be imagined, analytical jurisprudence positivism. "Through centuries of slow development we have gathered together the materials for the greatest system of law that the world has ever known. Is it too much to hope that we are now approaching the end of that long era and that we are ready to build up these materials into a stately monument of perfect form which will endure forever as one of the great contributions of this century to the cause of truth, justice and civilization?" 84 Pound, above n 9, 99. or of the moral subject; it is an engagement in the cultivation of a particular persona or moral self. 87 Kant's philosophical persona continues a long tradition of metaphysical anthropology which understands human beings as a union (or a split) of a rational nature of intelligible being and a sensible nature consisting of sensuous inclinations. Philosophical training was a training in the 'pure willing' of unconditional good, freed from empirical desire or outcomes.
While the formulation of ethical action in terms of 'unconditional willing' seems to be an invitation to a contemplative life, it also provided a training in the recognition of the duties of the categorical imperative. Such a philosophical persona was required to produce and gain access to the realm of ethical duties that exist independently of the realm of ends. Kant's categorical imperative, "act only in accordance with that maxim through which you can at the same time will that it become a universal law", commands without ends. 88 The intuiting of the categorical imperative, as Hunter presents it, can be viewed as an exercise in self-transcendence. 89 Its purpose is to orientate thought towards the possibility of a world of rational beings and laws: a "universal kingdom of ends in itself." 90 It is this that allows the Kantian philosophical persona to conduct itself, and to judge as if it were subject only to the laws of the intelligible world -freedom and autonomy of will. 91 This conduct and reasoning, for Kant, is to be considered the true public reason addressed to the enlightened world of rational beings. 92 It is set before the private reasoning of the State which addresses only particular interests of the State. 93 Analytical jurisprudence, like Kant's metaphysics of morals, provides training in conduct and not simply a method for the exposition of fundamental principles or concepts.
B Repertoires of Engagement
There is much in this account of the homo duplex that finds resonance in 19 th century common law thought. A Kantian dedication to the establishment of rational communication in a realm of intelligible being freed from sensuous distraction is a specific theme of analytical jurisprudence, of neo-Kantian jurisprudence and codification. 94 There was also a rather more diffuse Kantian theme in the work of public philosophy in the social utilitarians Mills and Spencer. 95 However, for all that Salmond does allow for the possibility of a higher ethical-rational persona ("persona duplex") to engage in law, compared to Kant's formulation of the training in the metaphysics morals, Salmond's training in analytical jurisprudence is for the most part mundane -worldly. For Kant, the training in the metaphysics of morals was an engagement in gaining access to the intelligible world of rational beings. It is also central to fulfilling the office of public reason. Perhaps it would be more appropriate to consider Salmond as providing a persona with a range of attributes to fulfil a diffuse office. The training implied in Salmond's jurisprudence does not seem to be designed to give access to a higher order of rational law. Rather it presents a training both in the power of exposition and in the recognition of the limits of office. There is little sense that this worldly restriction of the scope of ethics engenders a great need of ethical self-transformation of the kind required of the Kantian philosophical persona, nor is there the sense of a radical restriction of persona according to the requirements of office. While reason and the fundamental principles and concepts of law form the substance of jurisprudence, the modes of the English jurist are not treated as necessarily exemplary. The relative lack of concern with ethics is expressly criticised. 96 However, while a lack of attention to ethics is treated as a failing, it is not sufficient to invalidate legal science as such or to prevent the writing of books of English jurisprudence. Ethical acuity provides a better ability to appreciate what is to be written about legal justice.
The formulation of the persona of the jurist in terms of a range of eclectic attributes should not be taken as reducing the importance of logic and reason. Rather, it draws attention to the ways in which the occupation of the office of the jurist requires the development of a certain kind of prudence -a negotiation of the terms of office and the limits of legal science. 97 The claims of legal science to reason are leavened and engaged with practical "administration of justice among mortal and imperfect men." 98 By contrast the Kantian persona is trained to transcend office in order to subject their higher intellectual natures to the command of ethics. The negotiation of office that takes place can be seen in Salmond's treatment of the authority of law in relation to reason, justice and fact. Where these concerns might be viewed in terms of epistemology, they are treated by Salmond as questions of juristic character.
Salmond does not offer a detailed consideration of the relationship between justice and law. In the seventh edition of Jurisprudence he offers a brief criticism of Herbert Spencer's attempt to deduce the ambit of justice from his principle of equal liberty ("everyman is free to do that which he wills, provided he infringes not the equal freedom of the other man"). 99 Instead of rejecting Spencer's approach as metaphysical, Salmond doubted the efficacy of attempts to "limit deductively and scientifically the proper boundaries and territory of civil law", preferring instead "the formulation of principles as to the relative advantage and disadvantages of legal restraint on the one hand and natural liberty on the other, in order that the issue may be better judged in each individual instance in which it arises for decision." 100 While this, again, expresses a commonplace and reinforces the importance, for Salmond, of the persona of the common law judge in considering the persona of the jurist, it also shows something of Salmond's sense of the limits -and pragmatics -of analytical jurisprudence.
The centrality of the persona of the jurist allows for the narration of judgment and reason to be presented as juristic commentary. Salmond's account of the relationship between law and fact, and law and right is typical in this aspect. Salmond's analysis of the relationship between law and fact reveals a stark deployment of the juristic persona. For Salmond, questions of fact are to be understood as all that is not reducible to a determinate decision of law. Facts are those points of decision that are not: (1) determined as questions of principle or rule; or (2) those moral questions of truth and justice determinable at the discretion of the judge. The structure of the assertion is centred on the determination of law by the judge, and the genetic and logical argument records a movement, as with Salmond's treatment of natural justice, from the determination of fact and justice and truth to the determination of legal principle. 101 A rather more nuanced account of the place of the jurist and persona required to fill it can be found in Salmond's treatment of right and justice and of legal right. First, it defends an account of natural right and natural justice; second, an account is offered of how natural right is brought into the domain of civil law; and third, an account is given of both the analytical ordering of legal right and the requirements of good sense. Salmond's analytical account is well known. He is credited with adapting the analysis of the 'content of a right' developed from the German Pandectists, particularly the neo-Kantian jurist Bierling, by constructing a system of correlative rights. Less well remembered has been the way in which the requirements of judgment of right were given shape by ordering the correlative rights in terms of welfare: advantage and disadvantage. Legal advantages, including right in the wider sense, involved rights, liberties and powers. The burdens took the form of duties, disabilities and liabilities. 102 This practical ordering is still a claim of logic but one which was viewed from the position of the need to maintain various kinds of practical judgment in relation to justice and right.
By way of concluding this section, two further comments can be made about the presentation of this persona. At a very general level, Salmond's jurisprudence and jurist were optimistic rather than melancholic. 103 His teaching -as noted by Frame -was designed to bring light, or at least clarity, to legal thought. Students were not expected to renounce ethics or truth in the study of law, but to be capable of suspending judgment for the purpose of elaborating the intellectual elements of law. While analytical legal science sought the exposition of the logic of law, for Salmond, the preferred mode of exposition was a commentary which brings the judicial authority of law into relation with justice. This commentary takes place from within the civil law, a civil law that was to be considered secondary to both natural justice and the power of the State. The jurist, as legal scientist, has the task of revealing the past, present and future of the law.
Perhaps the last words on the persona of the jurist should be left to Salmond. In "The Literature of the Law", a published version of a lecture delivered to the American Bar Association in 1922, Salmond briefly considered the attributes of the critical jurist, or at least the critical jurist who would prepare the ground for the codification of the common law. It is the jurist, or at least jurists like Ulpian, Paul and Papinian, who were the true writers of law -law of the future -more so than the mere expositors and historians of law. The production of the code, Salmond writes: 104 will require learning, acumen, legal insight, and sound practical judgment. The crank, the faddist, the visionary, the mere logician, the unpractical idealist, must have no hand in them. Learning, acuteness, logical precision and philosophic insight must go hand in hand with the humbler virtue of practical good sense. For nothing is good law, however perfect it may be from the point of view of logic, unless it is such to admit of practical application in the somewhat rough and ready business of the administration of justice among mortal and imperfect men.
It might be remembered that such jurists -in dealing with the profusion of laws and in honouring the spirit and work of their forbears -were to create in the statutes of the common law "a stately monument of perfect form which will endure forever as one of the great contributions of this century to the cause of truth, justice and civilization." 105
V CONCLUDING COMMENTS
In paying attention to the office and persona of the jurist, this article has, for the most part, been concerned with resettling Salmond's jurisprudence in the context of the inheritance of 19 th century English analytical jurisprudence. Paying attention to the office and persona of the jurist provided a heuristic point of organisation for a number of considerations of the historical understanding of jurisprudence. The first amongst these is that 19 th century jurisprudential writings are indeed concerned with issues of office and persona in a meaningful way. It has been suggested that Salmond was engaged with such issues in his writing. Other jurists have little interest in these matters -the genres of jurisprudence writing are more varied than has often been characterised by philosophical polemics about positivism and analytical jurisprudence.
The polemics of jurisprudence, it has been argued here are better phrased in terms of rival conducts of legal life. The contrasts described in this article between the personae of the Kantian jurist and the civil jurist draw on a long tradition of polemic and teaching about the proper conduct of life. Ian Hunter and others have argued for the enduring significance and rivalry of two personae: the Platonic-Christian persona of the homo duplex directed toward accession to a higher world of rational being and the epicurean persona directed towards managing the passions of worldly existence. The Kantian jurist and the jurist of the civil philosophers provide 19 th century examples.
In this context, the persona of Salmond's jurist has not been easy to discern. Without offering a definitive assessment it was argued that the persona of Salmond's jurist is more securely directed to the worldly matter of the office of jurist than the transcendent concerns of rationality. In this respect Salmond's jurist is indeed quite English. It is a persona that could be recognised in the juristic writings of such figures as Richard Hooker and Matthew Hale, or indeed such contemporaries of Salmond as Gray.
A question remains as to how much can be explained by interpreting the genres of 19 th century jurisprudence in terms of a 'conduct of life' of the jurist, or for that matter how much of the 'conduct of the life' of the jurist can be explained through the genres of jurisprudence. In this article it has been assumed there is something to be gained in marking the historical contours of the persona of the jurist. In doing so, it has given weight to those accounts of office and persona that emphasise institutional accounts of office and prudential accounts of the repertoires of the persona. Such a mode of history writing is not particularly sympathetic to transcendent accounts of either office or persona.
Finally to return to the question of inheritance that opened this article. It could be said that not much of Salmond's understanding of the office and persona of the jurist, and perhaps also of the writing of jurisprudence, receives attention. The text of Salmond's Jurisprudence remained in print for some time. The 12 th edition was edited by P J Fitzgerald and published in 1966. 106 Further editions have been published in India. 107 However, even a brief examination of the editions of Jurisprudence edited after Salmond's death, shows that those aspects of the text that deal with the office and persona of the jurist discussed in this article have been considered unnecessary to the text. However it was Glanville Williams, as editor of the 10 th and 11 th editions, who made the most incisive criticisms and changes to the text. 108 Some editorial decisions were pragmatic. For example, the chapter on the State was removed in the 11 th edition to make way for a fuller discussion of precedent in the hierarchy of the courts. 109 However, one consequence of this is that the link between civil law and the administration of justice is no longer clearly linked to the (limited) function of the State. As a result, it could be argued, the office of the jurist was detached from the functions of the State. 110 In keeping with his rejection of metaphysics as verbal and inappropriate to jurisprudence, Williams also directed criticism towards the possibility of sustaining any account of truth or natural justice. 111 As a consequence, much of Salmond's elaboration of the persona became redundant. 112 While it is possible to argue that these editorial decisions reflect the passing of a view of English analytical jurisprudence, it is not the case that the analytical jurisprudence of, say, Glanville Williams or, for that matter Herbert Hart, was no longer concerned with questions of persona and office. 113 Perhaps with renewed concern over the decline of the office of the jurist and offices of law, the denegation of limits of the administration of justice, and the continuing task of taking responsibility for the common laws of colonisation and decolonisation, Salmond's account of office and persona still has some resonance.
